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INTRODUCTION AND SUMMARY

The current contribution system used to fund #daefal Universal Service Fund (“USF”)
is in need of reform. The contribution system wasigned for a very different communications
ecosystem, and applying old rules to today’s matkee results in inefficiencies, administrative
burdens, and competitive distortions. The curremntrgbution system also is the source of
significant confusion and sometimes gamesmanshgngraniversal service contributors. The
uncertainty concerning reporting and contributiequirements has resulted in dozens of appeals
of contribution decisions made by the Universavi®er Administrative Company (“USAC"),
various applications to the full Commission foriesv of Bureau decisions on those appeals, and
multiple requests by USAC for guidance from the @ussion.

Overall, Verizon supports the Commission’s godlsamtribution reform — namely, to

improve efficiency, ensure fairness, and promogtasnability of the USE. It is indeed time to

! The Verizon companies participating in this fijicollectively, “Verizon”) are Verizon

Wireless and the regulated, wholly owned subsidsaof Verizon Communications Inc.

2 Universal Service Contribution Methodolgdyurther Notice of Proposed Rulemaking,

WC Docket No. 06-122, GN Docket No. 09-51, 11 23A&8ril 30, 2012) (Notice).



take a fresh look at the contribution system anchke concrete steps to make the system more
equitable for customers that ultimately pay foa#,well as contributors that are forced to
navigate outdated rules.

In theNotice the Commission puts forth a number of thoughtftdoma proposals.

Some of these proposals have merit and shoulddyged] some should be rejected, and some
require further study. These ideas are discusskvtin the context of where each fits within
the overall USF contribution system. In the nesaird, it is especially important for the
Commissiorto doat least three things: (1) modernize adminisiratf the contribution system
by, for example, posting annual changes to the FgthWorksheet Instructions for notice and
comment; (2) resolve longstanding issues reganpatgntial contributions on Multi-Protocol
Label Switching (“MPLS”)-enabled services; and ¢Ban up the reseller exemption process.
These changes will benefit consumers and proviaés.

Likewise, it is especially important for the Conssibnnot to doat least two things: (1)
subject text messaging revenues to USF assessfoettis first time; and (2) require Form 499
filers to contribute on their “total revenues.” éde changes are bad for consumers because they
would unfairly increase costs and bad for providezsause they would create untenable
competitive inequities and marketplace distortions.

More specifically with respect to the things then@nission should do, the Commission
should improve the administration of the contribotsystem by: (1) providing notice and
comment before changing the Telecommunications Riego/Norksheets (FCC Forms 499-A
and 499-Q) and related instructions (collectivalydrksheets”); (2) improving the process for
seeking guidance from the Commission on USF cautioh requirements; (3) eliminating

guarterly factor changes and the requirement tgeproevenues; and (4) adopting a symmetrical



limitations period for carrier revisions to the Vseheets, regardless of whether the revision

results in an increase or decrease in the reqaoettibutions.

Moreover, if the Commission retains the existiaganues-based contribution regime, it

should streamline revenue reporting requirementee Commission can accomplish this in three

ways:

First, the Commission should reform the reseller exemnpbrocess — a process that
currently is rife with problems. However, insteachdopting the proposed “value-
added approach” or the enhanced contributor cgatibn proposal — both of which
would be administratively burdensome to implemerat would not result in a more
efficient contribution system — the Commission dtalirect USAC to establish a
searchable database or list of USF contributorisdduaiers could consult in order to
determine whether to classify revenue as “carrigaisier” or “end user” revenue.
Secondthe Commission should reform its interstate &aidors for wireless and
interconnected Voice over Internet Protocol (“VolBérvices. While safe harbors
can offer many benefits for carriers, USAC, and@oenmission, the current safe
harbors are outdated and rarely utilized becauseale set at percentages that do not
accurately reflect today’s mix of traffic. In ord® promote the use of safe harbors
(and the associated benefits), the Commission dresiablish a new interstate safe
harbor for both wireless and interconnected Volthaé20-25 percent range.

Third, the Commission should retain its existing rulegegning the apportionment of
assessable revenues from bundled offerings. @bstéine Commission should not
adopt a rule that limits carriers to contributingjast one of either (i) the standalone

price of the assessable service or (ii) the fulgoof the bundle. Contributors already



are subject to U.S. Generally Accepted Accountingdiples (“GAAP”) that govern
apportionment for financial reporting and tax pugg® The Commission should not
impose a new approach for USF contribution purptsa&iswould result in one set of
apportionment decisions for tax and financial répgrpurposes and a different set
for USF contributions.

In addition, should the Commission decide to neaméa revenues-based contribution
regime, it must take steps to ensure that the mysteompetitively and technologically neutral.
Accordingly, the Commission should adopt the repeaposal submitted by an industry
coalition for the treatment of Multi-Protocol Lalf&vitching (“MPLS”), which would establish
a consistent and workable framework to addresgiboibns on revenues from MPLS-enabled
services going forward. In addition, consisterthvarinciples of competitive neutrality, the
Commission should: (1) require both one-way Vol&vmlers and voice service providers
without end-user revenues to contribute to the W$8f€e these providers offer voice service in
competition with providers that currently contribub the USF; and (2) eliminate the “Limited
International Revenue Exemption” (“LIRE”), whichstlorts competition.

The Commission should not impose contribution negpents on text messaging
revenues. Text messaging is an information serviget a telecommunications service — and,
therefore, is not subject to mandatory universatise contribution obligations. Furthermore,
the Commission should not exercise its permissitbaity to assess contributions for text
messaging service because doing so would not the ipublic interest. Wireless services
already are subject to excessive taxes and fedsgssessing USF fees on texting services would
only increase the financial harms to consumersdithahally, it would not be in the public

interest to impose contribution obligations on texssaging services when other messaging



services — such as email and Internet messaginigegr are exempt from contribution
requirements.

Assessing broadband services likewise would reptes significant change to the
current system and would raise a number of chadiergnot the least of which are the
definitional issues of how to draw the line betwaseessable “broadband” services and other
applications and services that utilize broadbamtheotions. The Commission would have to
create a definition of “broadband Internet accessice” that is sufficiently clear for
contributors to implement and is competitively malt There are serious ramifications to the
addition of broadband revenue to the contributiaseh) and, because of the importance of this
issue, it warrants further study by the Commission.

The Commission also should consider carefullyréimeifications of departing from the
current revenue-based contribution system. Thpgsed “total revenue” approach — which
would assess all revenues reported by contributoigie 418 of the Form 498deNoticeat
69) — is a non-starter from a competitive standpoirne revenues reported by contributors on
line 418 include revenues from a variety of servitteat compete with offerings by entities that
do not file a Form 499 at all. This proposal,dbated, would only exacerbate the Commission’s
concerns with competitive neutrality — putting Fo4890 filers at an untenable disadvantage in
the marketplace when competing against non-filers.

Similarly, while the alternatives to a revenue-lshsentribution system outlined in the
Noticeoffer potential benefits, they also raise sigrifitquestions. In principle, a telephone
numbers-based system or a connections-based sgstédnavoid the difficult line-drawing
required by a revenue-based system. In the pasizah has supported a contribution

mechanism based on in-use working telephone numbb&ss/ever, perceived shortcomings with



that approach generally have led to “hybrid” pradsssuch as systems that would assess both
numbers or revenues or numbers and connectionshwfffiset the positive attributes. By the
same token, although a connections-based contibuatethodology also has some merit, it
faces two primary challenges that have yet to leramme: first, the challenge of developing a
definition of “connection” that is workable for aéchnologies and, second, the challenge of
developing fair and stable speed or capacity tipmn which contributions would be based.

Finally, the Commission should not modify its U&htribution recovery rules.
Proposals to require more granular disclosurestahetamount of the USF contribution or the
method by which it is calculated are unnecessagyawuld only increase compliance costs,
contrary to the Commission’s goals in this procegdi

Il. THE COMMISSION CAN ACHIEVE SIGNIFICANT REFORM BY
IMPROVING ADMINISTRATION OF THE CONTRIBUTION SYSTEM

Regardless of what decisions the Commission ulgiyahay make regarding who
should contribute to the fund and how contributiehsuld be assessed, it can accomplish
significant near-term reform of the contributiors®m by streamlining certain administrative
aspects of the system.

A. The Commission Should Provide Notice And Seek PubliComment Before
Changing The Worksheets.

Given the complexity of the current contributiors®m, the Worksheets are critical to
the proper administration of the universal serygoggram. As communications technology and
services continue to evolve to meet consumer deniaisdmperative that the Worksheets keep
pace so that providers have a clear understanditigeio contribution obligations. Uncertainty
and ambiguity in contribution requirements underrtime system and the Commission’s efforts

to “limit the overall contribution burden.Noticeq 3. Furthermore, because the USF



contribution factor has risen so significantly, hoantributors report their revenues and the
specific decisions they make in filling out the Fo499 drive market behavior.

Unfortunately, under the current system, changesrede to the Worksheets without the
benefit of industry input, which only adds unneeggxomplexity to an already complex
system. For example, in 2009, the Commission addederence to MPLS to the Form 499-A
instructions, creating confusion about whetherGoenmission considered MPLS to be an
assessablgervice(it is not a service at all, but rather is a tedbgy)> The Commission
subsequently had to clarify that the change tortbguctions was a non-substantive modification
designed to indicate that MPLS-enabled servicesImeagither telecommunications or
information services and that MPLS-enabielécommunicationservices should be included in
the USF contribution badeBut that clarification came too late to avoid ertainty regarding
the appropriate treatment of revenues for MPLS-elervices. Such confusion could have
been avoided entirely had the Commission provid#tt@ and comment prior to revising the
Worksheets to include the reference to MPLS.

Equally unfortunate is that, in the past, the Cossmoin has used changes in the
Worksheets to put in place substantive requiremsitkeout adherence to the requirements of

the Administrative Procedure Act (“APA”). For exple, the Worksheet instructions that

3 Wireline Competition Bureau Announces ReleaseeoR#ivised 2009 FCC Form 499-A

and Accompanying InstructionBublic Notice, DA 09-454 (Feb. 25, 2009).

4 Letter from Jennifer McKee, FCC, to Michelle oitt, USAC, DA 09-748 (April 1, 2009)
(“2009 Letter Guidance”).

> See, e.g. Masergy Communications Inc. PetitiorCtarification, or in the Alternative,

Application for ReviewUniversal Service Contribution Methodology, et ®#C Docket No. 06-
122 (filed March 27, 2009) (requesting USF conthiiiru guidance on MPLS-enabled services);
see alsoXO Communications Services, Inc. Request for RexaéWecision of the Universal
Service Administrator, WC Docket No. 06-122 (Deg, 2010).



address the reseller exemption process have besedanultiple times, each time directing
carriers to implement more and more complex proaegto segregate “carrier’s carrier”
(reseller) revenue from end-user revenue. Comgdiavith the APA is essential to ensuring
judicial review of agency action, and substantikarges to the USF regime adopted without
adherence to the APA are invafid.

The solution to this particular problem is simpféonsistent with its commitment to
“promote the transparency and clarity of the ctttibn system,” the Commission should adopt
its proposal to implement “a formalized annual psxfor the Bureau to update and adopt the
Telecommunications Reporting Worksheets and tlogiompanying instructions.Notice | 5
& 346. This approach would result in a procesf@anging the Worksheets similar to that used
to modify the E-rate Eligible Services List, whichs worked effectively for yeafs.

As proposed in thilotice the Commission should identify, on an annualdyasiy

proposed changes to the Worksheets, explain tisemsdor those changes, and seek comment

6 Seeb U.S.C. 88 702, 704 (providing judicial reviewgersons “suffering legal wrong

because of [final] agency action, or adverselyciéfé or aggrieved by [final] agency action
within the meaning of a relevant statuteChamber of Commerce v. SE€I3 F.3d 890, 900
(D.C. Cir. 2006) (noting that “the APA provides @pedural device to ensure that agency
regulations are tested through exposure to publieneent, to afford affected parties an
opportunity to present comment and evidence to@uplpeir positions, and thereby to enhance
the quality of judicial review”) (quotinéss'n of Data Processing Serv. Orgs., Inc. v. Bd. o
Governors of the Fed. Reserve Syd45 F.2d 677, 684 (D.C. Cir. 19843ge alsc U.S.C. §
706(2)(D) (providing that the court shall “hold awiful and set aside agency action, findings,
and conclusions found to be ... without observariggocedure required by law”).

! The E-Rate Eligible Services List (ESL) providggdance on the eligibility of products

and services available to schools and librariek &awding year. Under the Commission’s rules,
the Universal Service Administrative Company musdrsit a draft list of eligible services to the
Commission by March 30 of each year. The Wiremenpetition Bureau then must issue a
Public Notice seeking comment on the proposedtaégervices list. And, at least 60 days prior
to the opening of the window for the following fund year, the final list of services eligible for
support is released. 47 C.F.R. § 54.502(b). Alaimrocess should be used for the
Worksheets, which would improve USF administration.



on the revised form and instructions each year Tbmmission should issue the revised
Worksheet resulting from this process sufficiemadvance of the relevant reporting period so
that contributors can make changes to their traciimd reporting procedures as may be
necessary to complyNotice 347. Issuing a new worksheet and instructiotes #fie reporting
year is over — as the Bureau currently does — omgplicates a contributor’s ability to report
revenues accurately and undermines the Commissibjestives of reducing compliance costs
and increasing transparency.

The Commission also should clarify that any charnigeéke Worksheets will apply only
on a going-forward basis. The Supreme Court haterakear that “[r]etroactivity is not favored
in the law,” and the Commission is prohibited from adoptingastective rules under the APA
unless it has been authorized to do so by Congraseven then, not unless it has thoughtfully
considered the “harmful, secondarily retroactiieas” of retrospective rulés.Given these
stringent limitations on retrospective rulemakimgl ahe significant obligations the Worksheets
impose on carriers, changes to the Worksheets gimatilbe applied retroactively.

B. The Commission Should Establish A Process For Thadlustry To Obtain
Agency Guidance About Applicable Contribution Requirements.

Contributors should be encouraged to seek androgtadance from the Commission
regarding their contribution obligations. A systdmt encourages open communication between
USF contributors and the Commission and facilitatear guidance from the Commission on

specific Worksheet questions would improve the fimming of the contribution system. It also

8 Bowen v. Georgetown Univ. Hosg88 U.S. 204, 208 (1988).

o Bergerco Canada v. U.S. Treasury Departmé&@0 F.3d 189, 192 (D.C. Cir. 1997). The
APA requires that “legislative rules . .. be giviature effect only.”Chadmoore Comm’n, Inc.
v. FCC 113 F.3d 235, 240 (D.C. Cir. 198®)ational Cable & Telecommunications Ass’n v.
FCC., 567 F.3d 659, 670 (D.C. Cir. 2009).



would prevent any misunderstandings regarding teygpand contribution requirements, which
are detrimental to the efficient administratiortied contribution mechanism.

Unfortunately, as it now stands, providers thatuarelear or have questions about the
meaning of the Worksheets and their attendant ibution obligations are in an untenable
situation. On one hand, without input from therayecharged with overseeing the USF,
providers run the risk of misinterpreting the reépay and contribution requirements, which can
result in a costly and time consuming USAC audd aich can increase compliance costs. On
the other hand, some providers may fear that réiqpgeguidance from the Commission, even for
good faith interpretations of the Worksheets, mesult in investigative actions, such as referral
to the Enforcement Bureau or a USAC audit.

To address this dilemma, USTelecom has suggesaethin Commission adopt an
amnesty rule for carriers with questions aboutcireect interpretation of the Worksheéts.

This rule, as envisioned by USTelecom, would altasriers to meet with Commission staff to
explain their good faith interpretation of the Wsikets and have the Commission either
confirm their interpretation or not. If the Comien disagrees with the carrier’s good faith
interpretation, there would be no adverse consespienthe carrier. But by allowing carriers to
come forward with questions and concerns, the Casion could identify instructions or

language in the Worksheets that require clarifticatr modification in order to eliminate further

10 Ex Parte, USTeleconuniversal Service Contribution Methodolody/C Docket No. 06-

122; Federal-State Board on Universal Servi€C Docket 96-45; andl National Broadband
Plan for Our Future GN Docket 09-51 (Mar. 28, 2012).

-10-



confusion. Of course, as discussed above, the Gggman would be required to comply with the
APA before making any substantive changes to thekgheets:

C. The Commission Should Eliminate Quarterly Factor Clanges And The
Requirement For Contributors To Project Revenues.

The Commission correctly identifies the quartedyiibution factor as ripe for reform.
Notice§ 350-359. The current system is marked by fsognit, quarter-to-quarter variations in
the USF contribution factor, which burden both eoners and carriers. Even those consumers
that have steady month-to-month usage patternsigedicant swings in universal service
charges. The current system is equally difficoitdontributors that must make billing and other
administrative adjustments on a quarterly basis éate the contribution factor changes.
Incumbent LECs also must make tariff changes egaayter, often with only limited time
between the release of the contribution factoripulmtice and the tariff filing date. Carriers
must also respond to customer inquiries about amatgythe USF line item on their bills. The
difficulties associated with quarterly contributitactor revisions would be avoided if the
Commission were to adjust the contribution factoiaa annual basis, which is the approach

used in funding the Telecommunications Relay Ser(fitRS”).*?

1 The Commission has recognized the importanceafiging timely guidance about the

USF program.See Comprehensive Review of the Universal Seruicg Management,
Administration, and OversighNotice of Inquiry, WC Docket No. 05-195, FCC 0891 1 30

(rel. Sept. 12, 2008) (“Any party, including USAGHBNECA, can file for. . . guidance at any
time. Timely guidance would be important to thicefnt and effective administration of the
USF programs.”). However, vexing universal sengoatribution issues and disputes arise
frequently. And, notwithstanding the Commissiotsnmitment to provide timely guidance, in
practice, such guidance is rarely forthcoming. aAssult, USF contribution matters languish for
years.

12 Under the Commission’s rules, contributions ® TRS fund are the product of their

revenues subject to contribution for the prior nder year and a contribution factor determined
annually by the Commission. The contribution facsdbased on the ratio between expected
TRS expenses to the contributors’ revenues sutgemintribution. In the event the

-11-



To the extent the Commission is concerned thabétfsli could occur if the annual
factor failed to raise sufficient funds to meetigations, the Commission could revise its rules to
establish a reserve fund, allow for mid-year cdroes if a material shortfall appears likely, or
permit USAC to borrow against future fund contribas, as permitted under the TRS fund.

If the Commission adopts an annual factor, it cdutther simplify the contribution
process by calculating contributions using histricather than projected, quarterly revenues.
Under this approach, a carrier’s contribution wadodddetermined by multiplying the
contribution factor by historical revenues for girevious quarter. By using historical revenues,
rather than projected revenues, the Commissiondwelihinate the need for carriers to develop
USF-specific revenue projections every quartersiacontributions on historical quarterly
revenues would also significantly reduce the siz® true-up that occurs when carriers file
their Form 499-As. In recent years, the true-wpfiprojected quarterly revenues to the actual
annual revenues reported on the Form 499-A ha#tedsn a very large prior period adjustment.

D. The Commission Should Adopt A Symmetrical Three-YeaLimitations
Period For Contributors To Make Changes To Their Fom 499.

The Commission should reverse Bwreau Orderthat established an asymmetrical, one-
year limit on a contributor to refile its Form 489revise its revenues and thereby reduce its
required contribution$® This decision — which stands in direct contraghe Commission’s

view that there is annlimitedobligation to correct Form 499 errors when doiagwuld

(footnote cont’d.)

contributions exceed TRS payments and adminiseasts in any year, the contribution factor
for the following year is adjusted by the approfriamount, taking into consideration projected
cost and usage changes. In the event that cotitriisuare inadequate, the fund administrator
may request authority from the Commission to borfemds commercially, with such debt
secured by future years’ contributions. 47 C.BRB4.604(c)(3)(iii)(B).

13 See, e.gkederal-State Joint Board on Universal Seryizé FCC Rcd 1012, 1016-17,
110 (WCB 2004) (Bureau Ordet).

-12-



increasecontributions — is both procedurally deficient audbstantively arbitrary and capricious.
The Commission should grant the pending applicatfonreview of thdBureau Orderand

adopt in this proceedingsymmetricathree-year period for refiling Form 499s, whettiery
increase or decrease required USF contributibns.

The one-year deadline set in Bereau Ordemwas beyond the Wireline Competition
Bureau’s authority and should have been the subjaodtice and comment. The Commission
delegated authority to the Bureau only to make figes to th@dministrativeaspects of the
reporting requirements ... and not to the substahtee programs*® The Commission’s rules
also do not permit the Bureau to engage in rulentakd7 C.F.R. 8 0.291(e). But adopting a
blanket rule that denies carriers the right to vecmverpayments after one year, while
simultaneously requiring them to correct errorg thauld result in an increased contribution
regardless of how long ago those errors occursaaipti a mere “administrative” detail — it
embodies a substantive decision that affects carnights.

Accordingly, the rule should have been the sulpéaotice and comment, and full
Commission review, before it was adopted. The Buir@tempted to rely on the provision in the

APA providing that “rules of agency organizationpgedure, or practice” are exempt from

14 SBC Application for Review of Action Taken Puratito Delegate Authority, CC

Docket Nos. 96-45, 98-171, 97-21 (filed Jan. 1@3)0Qwest Application for Review, CC
Docket Nos. 96-45, 98-171, 97-21 (filed Jan. 1@3)0Business Discount Plan, Inc.
Application for Review, CC Docket Nos. 96-45, 98t197-21 (filed Jan. 10, 2005ee also
Sprint Petition for Reconsideration, CC Docket N#&-45, 98-171, 97-21 (filed Jan. 10, 2005);
Comments by Verizon in Support of Applications Review and Petition for Reconsideration,
CC Docket Nos. 96-45, 98-171, 97-21 (filed Jan.ZD5).

15 Bureau Orderf 9 (emphasis added)998 Biennial Regulatory Review — Streamlined

Contributor Reporting Requirements Associated Wiiministration of Telecommunications
Relay Service, North American Numbering Plan, Lodaiber Portability, and Universal
Service Support Mechanisms et &rder, CC Docket Nos. 96-45 et al., FCC 99-H1538-39
(rel. July 19, 1999) (Bureau should handle “adntiatsve details” and “administrative tasks”).

-13-



notice and comment requirements. 5 U.S.C. § 568)1§1988). But, as the D.C. Circuit has
explained, the “critical feature” of the procedueateption “is that it covers agency actions that
do not themselves alter the rights or interestsanfies, although it may alter the manner in
which the parties present themselves or their vigmtp to the agency*® Here, the
asymmetrical one-year limitation on correcting statements of revenue clearly alters the
“rights or interests” of carriers by denying theme &ability to recover universal service
contributions they were not in fact required to mal hat is all the more true given the Bureau’s
decision to make the one-year deadline inapplicetbt®rrections that woulithcreasea carrier’s
contributions, which the Bureau asserts must beemeglardless of how long ago they occurred.

These asymmetrical deadlines are also arbitrarycapdcious. There often are very
good reasons why a carrier cannot meet the deddlirsemending its Form 499. For example,
government agencies — such as state public sezgoenissions, taxing authorities, and even the
Commission itself — and internal and external audimay make decisions that require
restatements of revenues extending beyond one Jareover, adopting a one-year deadline
for filing changes that would decrease a carrigi&- contributions, while maintaining a
limitless obligation to file changes that wouldriease its contributions could cause a carrier to
contribute vastly more to the USF than it actualies.

TheBureau Orderfailed to reconcile the inequity of this situatierexcept for a passing
reference to a need to create an “incentive to gudrourate revenue information in a timely

manner.” Id. 1 10-12. The order does not even discuss whiheone hand, it is appropriate

16 Batterton v. Marshal648 F.2d 694, 707 (D.C.Cir. 1988ge also JEM Broadcasting
Co. v. FCC 22 F.3d 320, 327, 328 (D.C. Cir. 1994) (procedexaeption “does not apply where
the agency ‘encodes a substantive value judgmenrtséts “substantive standardsBmerican
Hosp. Ass'n v. BoweB834 F.2d 1037, 1047 (D.C.Cir. 198Reighborhood TV Co. v. FCG42
F.2d 629, 637 (D.C.Cir. 1984).

-14-



to limit USF refunds to one year and, on the otteerd, provide no certainty for carriers — or
their customers and investors — with a correspantimit on required re-filings that would
increase contributions. These asymmetrical obbgatare arbitrary and capricious and violate
the section 254 requirement that USF contributlmmassessed in “equitable and non-
discriminatory” mannerSee47 U.S.C. § 254(d); 5 U.S.C. § 706.

For these reasons, the purported one-year limiediling Form 499 to correct errors
that overstate revenue (and, therefore, contringjics invalid. The Commission should repeal
this one-year limitation and adopt in this procegdax symmetrical three-year limitations period
for refiling Form 499s — regardless of whethendreases or decreases required USF
contributions.

II. IF THE COMMISSION RETAINS THE EXISTING CONTRIBUTION  SYSTEM,
IT SHOULD STREAMLINE REVENUE REPORTING REQUIREMENTS

A. The Commission Should Reform The Reseller ExemptioRrocess.

Under the current contribution system, providenstgbute to universal service based on
“end-user” telecommunications revenues and notcanrier’s carrier” (reseller) revenugs.
When the Commission established this policy moaa tt¥ years ago, it found that basing
contributions on end-user revenues (or retail reesh“is competitively neutral because it

eliminates the problem of counting revenues derfvech the same services twice,” which,

17 See47 C.F.R. § 54.706(b) (requiring that a providdrdi$ contribute on the basis of its
projectedcollected interstate and international end-usect@hmunications revenues. . .”);
Federal-State Joint Board on Universal SeryiGeder, 12 FCC Rcd 8776, 1 842-50 (1997)
(establishing that the USF contribution base staikist of “end-user” revenue or “retail
revenues”) (First Universal Service Ordé&), Changes to the Board of Directors of the National
Exchange Carrier Association, Inc. Federal-StateiBoard on Universal Servic®eport and
Order and Notice of Proposed Rulemaking, 12 FCC Bz00, 1 42 (1997).
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according to the Commission, “distorts competitiariby] disadvantage[ing] resellers First
Universal Service Ordef 844.

Unfortunately, the process used to distinguishiretan reseller revenues has long been
a source of frustration, and the Commission shasklthis opportunity to improve the process.
See Notic4] 148, n.268. The current approach outlined irFbren 499 instructions turns
wholesale providers into Commission enforcemennhegyaevhile at the same time subjects
resellers to a multitude of certification procedur€he situation has been made worse by the fact
that there are no binding rules or orders thatrobthe certification process—only guidance that
has evolved through changes in the Worksheets utididherence to standard APA notice and
comment requirements (which is an issue discudsedey'®

The process outlined in the Form 499 instructiams@mplates that wholesalers will
contact all of their customers every year in otdesbtain a new certification form. For a carrier
such as Verizon, which has thousands of wholesstmers, the annual effort to identify the
responsible person for each customer, contacp#rabn, and obtain and process the exemption
form, requires considerable time and resource® process outlined in the Form 499
instructions further contemplates that the contobwill consult the FCC’s website to determine
whether a customer is still a contributor to thevarsal service fund. For Verizon, this step
requires that Verizon employees check each custbyngmping, one at a time, the customer’s
Filer ID into the appropriate field in the FCC’sssgm. This process is a significant and

unnecessary burden and must change.

18 See, e.gTelecommunications Reporting Worksheet, FCC ForBtAgrevised 2010),

Instructions for Completing the Worksheet for Rgli@ontributions to Telecommunications
Relay Service, Universal Service, Number Administra and Local Number Portability
Support Mechanisms, http://www.usac.org;/_res/damnisifund-administration/pdf/499/form-
499a-FY2010-instructions.pdf, at 19otice| 165, n.280.
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Moreover, even for carriers that follow the proceatlined in the Form 499 instructions,
the Bureau introduced further uncertainty whesstuied an order in 2010 following a USAC
audit of Telepacifi¢? TheTelepacific Ordemrguably suggested that a wholesaler, even one that
had followed the Form 499 instructions exactly,lddee required to revise its Form 499 if a
customer’s certification was later determined tornwalid. In addition, some commenters in that
and a related proceeding interpreted the ordardisating that the Bureau believed that resellers
are required to provide circuit-by-circuit certditons to underlying providers and/or that
resellers somehow allocate the traffic over resaiclits (between assessable and non-
assessable service traffic) in their certificatiéhs

To address these uncertainties, the Commissiorlgsigoant the pending applications for
review of theTelepacific Ordeland find that, under existing rules, wholesalesfglers have no
obligation to revise their Form 499 filings if areenption certificate provided by a customer
was later deemed invalid. Likewise, in tetice,the Commission acknowledges that there is
no requirement under existing rules for resellergrovide, or wholesalers to request, exemption

certificates that allocate on a circuit-by-cirooiitpercentage basis between assessable and non-

19 Request for Review of a Decision of the UniversaliSe Administrator and Emergency

Petition for Stay by U.S. TelePacific d/b/a TeleRa€ommunications, OrdeiNVC Docket No.

06-122, 1 16 (rel. April 30, 2010).

20 Opposition of U.S. TelePacific Corp. d/b/a TeleRa Communications, WC Docket No.

06-122, at 10 (July 6, 2010) (“Requiring TelePacit contribute to USF indirectly on a circuit-
by-circuit basis is inconsistent with Commissiotesuand FCC Form 499 Instructions that
classify revenues as wholesale on an entity-byyebésis. There is nothing in the FCC’s
universal service orders or rules to even sugfestietermination must be made on an
individual circuit basis.”); Comments of the Coalit for Fairness and Restraint in USAC Fund
Administration, WC Docket No. 06-122, at 7 (July26,10) (“Nothing in the FCC'’s universal
service orders or rules requires this determinatidme made on an individual service-by-service
basis. To the contrary, it would be virtually ingstble for wholesale carriers to classify all of
their revenues based on the end user serviceththateseller customers may choose to
provide.”).
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assessable uses of the wholesale serhiceice Y 148, 170. If the Commission desires to
implement a different process going forward, nelesumust be clearly defined and providers
(wholesalers that receive certifications and resglthat submit them) must be given adequate
time to implement the changes.

As for this proceeding, the Commission asks whetrsrould eliminate the requirement
to distinguish between end user revenue and cargarrier revenue by adopting a so-called
“value-added” approach. It should not. Under thigposal, carriers would be required to
contribute on all revenues, including wholesaleeraeies.Notice|f 149-157. If a wholesale
customer is itself a contributor, it can claim adit on its Form 499 for any telecommunications
services or telecommunications purchased from atbwetributors. For example, if Carrier A
sells $100 of special access services to CarrieanB,Carrier B resells those services for $150,
(1) Carrier A would contribute on $100 and (2) @arB would contribute on $50i-€., its retalil
revenue less a credit for its wholesale purcha&Es0-$100).

In principle, the “value-added approach” would atrdine the contribution process for
the wholesaler (Carrier A in the example aboveleit would not need to distinguish between
wholesale and retail revenues. However, that waootdoe the case for a reseller (Carrier B,
above), which would have to track and retain res@tapporting its claimed credit for purchases
of services subject to assessmenes-interstate telecommunications services or intenected
VoIP services. Thus, this approach would remamiatstratively burdensome (at least from the
reseller’s perspective) and does not represermrefisantly more efficient process than what
exists today.

The Commission’s second proposal is similarly #aw It not only would retain the

certification requirement outlined in the currewtrfda 499 instructions, but also require the
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purchasing carrier to specify on the certificate percentage of its revenue from the services
that incorporate the wholesale service that argestitb assessmenhotice{{ 162-174. Rather
than simplify the reseller exemption process, tben@ission’s enhanced contributor
certification proposal would make the process awenecomplicated foboththe reseller and
the wholesaler. For a reseller, it would be exelyndlifficult to determine the percentages to
report to each of its wholesale providers. App#yem order to provide the requisite
certification, the reseller would have to deternfioreeach of its wholesale supplidise
percentage of revenues from services that incotpovholesale inputs from the wholesaler that
is assessable. This approach effectively wouldiredhe reseller to conduct a circuit-by-circuit
examination to allocate the traffic over resoldtuits between assessable and non-assessable
service traffic, which, if physically possible, wdbe a costly and burdensome exercise.

Under this approach, the wholesaler would havmfiement a mechanism that reflects
the percentages reported by all of its reselletorners in both its worksheet filings and in its
billing systems. For example, if a reseller repdrthat 60 percent of its purchases were used in
the provision of assessable services, the whol@saleder would have to revise its billing
systems in order to be able to recover from théoonsr USF contributions on the remaining 40
percent of those purchases. For a carrier susteason with thousands of wholesale
customers, many of which have multiple accountsspah different billing systems with
varying technological limitations, managing sugbracess would be far more difficult than the
already-burdensome process outlined in the exigtorgh 499-A instructions.

As an alternative to the value-added approach lamé@mnhanced contributor certification
proposal, the Commission could maintain the cursgatem by which contributions are assessed

based only on “end-user” telecommunications revenet adopt a rule that dramatically
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simplifies the reseller exemption process. Ratian require contributors to obtain
certifications from all resellers every year, then@nission could direct USAC to publish a
searchable database of “exempt” resellers thatiboté directly to the USF and require that a
wholesaler consult that database annually in detemgn“carrier’s carrier” revenues for which
the wholesaler is not required to contribute. Saictatabase could be based on the
Commission’s existing carrier locator system, mitanced to permit contributors to submit
batch queries for their entire wholesale custonsér ITo the extent the Commission is
concerned about “leakagé\loticey 170, the Commission could adopt a bright-line thit a
wholesale customer is considered an “exempt” reselly if its assessable revenues exceed its
purchases of assessable telecommunications seoritelecommunications. This approach
would be administratively easy to implement and Mot require the granular analysis and
detailed recordkeeping required under either tlaug-added approach” or the enhanced
contributor certification proposal.

If the Commission adopts a new rule governing @selfer exemption process, it should
make clear that contributors that follow the precggelled out in its rules cannot later be found
liable for increased contributions if informatiamthe FCC's database or on customer
certifications (assuming the Commission retainsetgification requirement) is later determined
to be inaccurate.

B. The Commission Should Reform Its Safe Harbors.

Allowing providers to utilize safe harbors in cahtrting to the USF is reasonable and
consistent with the Commission’s desire to “makmplance with and administration of the

contribution system more efficient ... Notice| 23. Indeed, in establishing the current safe
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harbor percentages, the Commission noted the wliffes in determining the interstate or
intrastate classification of such traffic.

With the wireless safe harbor, for example, thginal purpose was to streamline
reporting. But safe harbors that are set too hrginot useful as a reporting tool because—for
competitive reasons—contributors cannot affordugjesct a greater portion of their revenues to
universal service assessments than other provitléFhis is exactly what has occurred with the
existing safe harbor for wireless traffic, whichset at an unrealistic 37.1 percent.

The best evidence that the wireless safe harb®7 df percent is outdated is the dearth of
carriers that rely upon it for purposes of USF dbntions. Appendix C of thBloticeindicates
that contributors reported approximately 23 perocémhobile revenues as interstate in 2011.
Given that the average of the traffic studies @awiith the Commission is also 23 percent,
Noticef 124, it appears that few carriers are allocatvgnues between jurisdictions using the
37.1 percent safe harbor.

In order to streamline reporting for wireless @sj the Commission should revise the
wireless safe harbor percentage to better reflecket realities. Based on the data provided in

theNotice a realistic interstate safe harbor for wireleafit should be 20-25 percent. This

21 Federal-State Joint Board on Universal Seryiteemorandum Opinion and Order and

Further Notice of Proposed Rulemaking, 13 FCC Ri2b2, 1 6 (1998) (noting that wireless
providers “operate without regard to state bouredain their service areas” and that wireless
calls “originating and terminating in one state nb@transported to a switch in another state”);
see also Universal Service Contribution Methodo)dgport and Order and Notice of Proposed
Rulemaking, 21 FCC Rcd 7518, 1 53 (200&006 Contribution Methodology Ord@r(noting

the “difficulty for some interconnected VoIP proeid to separate their traffic on a jurisdictional
basis”).

22 See 2006 Contribution Methodology Orde24 (“By raising the interim wireless safe

harbor to reflect more accurately current subscsiiip and usage levels and other marketplace
developments, we ensure that mobile wireless sepigviders' obligations are on par with
carriers offering similar service that must regmsed on actual interstate end-user
telecommunications revenue.q.,wireline telecommunications providers)”).
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range is consistent with traffic studies condudigavireless contributors over the past six
years®®

The Commission also should revise its rules tonadoy safe harbors to be applied to all
revenue of the same kind, including “separateliest#oll’ revenue. For example, the current
Form 499-A instructions require carriers to regoltcharges for itemized calls appearing on
mobile telephone customer bills on a separatedirtbe Form 499, and do not permit carriers to
use the safe harbor for revenues reported onittet’l To simplify revenue reporting, the
Commission should revise its rules to permit prevsdof mobile services and interconnected
VoIP services to use the applicable safe harboalforice revenues, including separately-stated
toll.

C. The Commission Should Not Modify Its Bundling Rules

The Commission should not modify its bundling ruie@éimit carriers to only two
options for apportioning revenue from bundled offgs by eliminating “carrier discretion in
determining how to apportion revenues from bundiéerings.” Notice| 106. This proposed
modification is predicated on a mistaken premis# #adopted, would “create unintended
market distortions” by virtue of “treating similar substitutable services differently,” contrary
to the Commission’s objectives in this proceediid.| 23.

The proposed modification to the Commission’s bingdiules is premised upon a
flawed assumption: namely, that carriers have idfeat discretion in apportioning revenues for

bundled offerings. In fact, there already are Bmerequirements to which carriers must adhere

23 The Commission should consider setting the safbdrs for both wireless and

interconnected VoIP at the same level. Doing saldvsimplify fund administration by
applying the same rule to a large portion of todaygice service revenue and recognizing that
interconnected VoIP service can be provided ovén treless and wireline platforms.

24 2012 Form 499-A Instructions at 23.
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in apportioning revenues for bundled offerings.e8fically, GAAP provides guidance on how
to allocate bundled offerings for revenue recognifpurpose$> For example, under GAAP, if
the delivered services that comprise a bundledinffeare available on a standalone basis, the
arrangement consideration, including any discoustallocated among the services in the
bundle based on the vendor-specific standalonmgedtice or, if not available, market selling
price?®

A carrier’s consistent adherence to establishedwatg guidance in apportioning
revenues for bundled offerings should alleviate @mycern on the Commission’s part that
carriers lack “specific standards” to making apjgonnent decisions. Moreover, the
Commission should refrain from forcing carriersatiopt apportionment methods for USF
purposes that differ from — and likely conflict twvit GAAP for financial reporting and tax
purposes. Not only are those methods reasonaltl@, USF-specific apportionment rule would
add complexity to both accounting and billing. Absthe ability to apportion bundled revenues
in the same manner that apportionment decisionsiacee for financial reporting and tax
purposes, providers would have to devote resouocdsveloping mechanisms to bill one way

for tax purposes and a different way for USF cdiion purposes.

25 See, e.gFinancial Accounting Standards Board, Accountirgn8ards Update, Revenue

Recognition (Topic 605): Multiple-Deliverable RexenArrangements, No. 2009-13 (Oct. 2009)
(http://www.fasb.org/cs/BlobServer?blobcol=urldabdébtable=MungoBlobs&blobkey=id&blo
bwhere=1175819938544&blobheader=application%2Fpdf).

26 Id. at 10-13.
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V. IF THE COMMISSION RETAINS A REVENUES-BASED CONTRIBU TION
SYSTEM, IT MUST TAKE STEPS TO ENSURE THAT THE SYSTEM IS
COMPETITIVELY AND TECHNOLOGICALLY NEUTRAL.

A. The Commission Should Adopt The Industry Proposal Br The Treatment
Of MPLS-Enabled Services.

As the Commission correctly recognizes, IP-based skervices, including MPLS-
enabled services, are used increasingly by enserptistomers, business consumers, and
government entities to replace traditional priiate services. Notice] 41. However, the
Commission has yet to establish a consistent amklalte framework for the contribution
obligations related to MPLS-enabled services. dleesthis problem, the Commission should
adopt the Industry Proposal put forth by a divepseip of communications service providers to
address MPLS contributions prospectively underctireent revenue-based systém.

MPLS is a protocol-agnostic processing capabiligt enables the seamless flow of data
packets over a fully integrated network connectliifigrent locations using IP protocol and any
Layer 2 access protoca.f;, ATM, Ethernet, or Frame Relay). MPLS is notlitseservice”®
Rather, it is a technology incorporated into aetgrof enterprise data services, which have the
attributes of information services—including, foaeple, protocol processing capabilities,
customer-driven security features, and on-demand Yariable) packet prioritization. The

relevant question for universal service contribuifiurposes is whethermarticular service that

27 The proposal was developed by British Telecom] Mmerica, Orange Business

Services, Sprint Nextel, Verizon, and XO Communa®. SeeEx Parte Letter from Sheba
Chacko, Senior Counsel — BT Global Services, Mel&rquhar, Counsel — NTT America, Inc.,
lvana Kriznic, Regulatory Counsel — Orange Busirmwices, Marybeth Banks, Government
Affairs Director — Sprint Nextel Corporation, MagdWicCready, Federal Regulatory Vice
President — Verizon, and Tiki Gaugler, Senior Aty — XO Communications, to Marlene H.
Dortch, Secretary, FCC, WC Docket No. 06-122 (filéarch 29, 2012) (“Industry Proposal”).

28 Johna T. Johnson, “MPLS Explaineti&tworkWorld(Mar. 29, 2007)available at
http://www.networkworld.com/research/2007/040207isnpigration-explained.htn{'The key
thing to remember about MPLS is that it's a techieignot a service.”).
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uses MPLS is a telecommunications service sulbpeassessment or an information service that
is not subject to assessment, which in turn dependbke capabilities that service offérs.

The Industry Proposal answers this question byokskang a consistent and verifiable
methodology that providers and the Commission cato determine assessable revenues from
MPLS-enabled services. Under the Industry PropdsalCommission would establish MPLS
Assessable Revenue Component (“MARC”) proxiesrgoutation purposes, which would be
established and published in a uniform rate scleebased on the access transmission facilities
connecting the customer to the provider's MPLS oekw Individual providers of MPLS-
enabled services would utilize the Commission’s MAproxy schedule to determine the

imputed assessable revenues for the access trammi®mponents they use to provide MPLS-

29 Many services that employ MPLS, perhaps mostirdoemation services. For example,

MPLS-enabled services that provide the seamlessdfdraffic among multiple customer
locations — each of which may use a different L&yaccess protocol (e.g., ATM, frame relay,
and Ethernet) — involves the capability of a “nedtpcol conversion” between locations, which
is a hallmark of an information servic&ee, e.g., Implementation of the Non-Accounting
Safeguards of Sections 271 and 272 of the ComntionisaAct of 194, as amended, First
Report and Order and Further Notice of ProposeerRaking, 11 FCC Rcd 21905, { 104 (1996)
(“Non-Accounting Safeguards OrderCommunications Protocols Under Section 64.702 ef th
Commission’s Rules and Regulatipheemorandum Opinion, Order, and Statement of
Principles, 95 F.C.C.2d 584, 11 11, 19 (1983) &itgimg as “enhanced” a service where “an
otherwise basic packet switched network . . . geegs] an output to another network in a
different protocol than its normal user inputs antputs”). Similarly, the Supreme Court has
recognized that a protocol conversion is the “abtth communicate between networks that
employ different data-transmission format&Nat'l Cable & Telecomms. Ass'n v. Brand X
Internet Servs.125 S. Ct. 2688, 2709 (2005) (citation omitted} its name -Multi-Protocol
Label Switching — implies, MPLS provides the inhdreapability to convert between protocols,
and thus many services that use MPLS enable n&iqmicconversion and are information
services. MPLS-enabled services also may be irdbbam services by providing consumers with
the capability to store, retrieve, acquire, antdagtiinformation and security functions that
involve processing packet§ee47 U.S.C. 8§ 153(20) (“The term ‘information servioeeans the
offering of a capability for generating, acquirirsgoring, transforming, processing, retrieving,
utilizing, or making available information via temmunications ...").
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enabled services to their customers, which, in,twould determine the base for which USF
contributions would be made for these servites.

The Industry Proposal has significant public inséteenefits. First, it would eliminate
the uncertainty that currently pervades the USRrdmution obligations of providers of MPLS-
enabled services. Under the current regime, samaders treat all revenues associated with
MPLS-enabled services as information service reeemot subject to USF contributions, while
other providers contribute to the USF based onrdresmission services provided in conjunction
with MPLS-enabled services. By directing thatpmtbviders contribute to the USF based on the
transmission components of their MPLS-enabled sesvand by establishing a uniform
methodology for making the contribution calculatiti;e Commission would provide much-
needed clarity to the industry.

Second, the Industry Proposal is competitively regutit would create a level playing
field and eliminate competitive disparities by reong all providers to use the same uniform set
of MARC proxies to impute assessable revenueshfoatcess transmission components of
MPLS-enabled services. By establishing consigiemind rules for calculating USF
contributions for MPLS-enabled services, the InduBtoposal would benefit providers and

consumers alike.

30 As described in greater detail in the Industrydésal, this approach involves three basic

steps. First, providers of MPLS-enabled servicesld/identify the quantity and speed of the
access transmission components of the MPLS-enablwites they provide to their customers.
Second, in determining their USF revenue contrdyubase, providers would utilize the
appropriate MARC proxy for each of the access trassion components of their MPLS-
enabled services, which the Commission would estail a technologically- neutral manner
based on publicly-available access rates foundanffiNo. 5 of the National Exchange Carrier
Association (“NECA”). Third, after determining théSF contribution base for their MPLS-
enabled services, providers would then apply tlieeatt USF contribution factor to that base in
calculating the amount to contribute to the USFedasn their MPLS-enabled serviceSee
Industry Proposal at 5-6.
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Third, the Industry Proposal is transparent andarable. Reliance upon NECA tariff
rates in establishing the MARC proxies allows tlerission to utilize a publicly-available
data source that contains rates which, by defmitawe just and reasonable. As NECA tariff
rates change, the Commission can update the MARKIgw accordingly.

Although disputes and requests for guidance reggrithie treatment of particular MPLS-
enabled services are pending before the Commidsmticey 41, the establishment of an
industry-wide methodology for determining USF cdnitions for MPLS-enabled services can
only be accomplished in the context of a rulemakifmge Commission recognized as much in
2004, when it initiated rulemaking proceeding relgag the classification of advanced services,
including enterprise data services—a proceedingrémains open and unresolvédindeed,
based on th&P-Enabled Services NPRNhe Commission resolved similar uncertainty rdoey
the contribution obligations of interconnected V@i@viders in it2006 Contribution
Methodology Order

There can be no doubt that the issues regardingeatment of MPLS-enabled services
for USF contribution purposes are of industry-wasignificance. As enterprise and government
customers increasingly move to different typesrofgie IP services, these services generate
significant revenues. MPLS is often a critical gmment of such service offerings, with one

source estimating that 84 percent of enterprisesMRLS for their wide area networ&s.Thus,

3 IP-Enabled Servicedyotice of Proposed Rulemaking, 19 FCC Rcd 486842(IP-
Enabled Services NPRN” That proceeding is a very broad inquiry inte groper regulatory
treatment of all “services and applications” theyr‘on the Internet Protocol family” and
specifically discussed MPLS-enabled services, daagrMPLS as “an application that runs on
an IP network’s routers, provides switching capghiéind gives priority QoS to certain IP
packets.” IP-Enabled Services NPRMIf 1 n.1 & 11 n.42.

3 Brad Reed, “What’s Next for MPLSNetwork WorldDec. 21, 2009)available at
http://www.networkworld.com/news/2009/122109-mplsdre.html (“MPLS has been widely
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any determination about whether services using M&eSsubject to universal service
contributions would clearly have significant rarotions across the industry.

Given the industry-wide ramifications, this rulernmakproceeding is the ideal forum for
providing industry guidance regarding the USF dbation requirements associated with
MPLS-enabled services. The Commission should geosuch guidance by adopting the
Industry Proposal.

B. One-Way VoIP Providers Should Be Required To Contthute To The USF.

No justification exists to continue to exclude omay VoIP providers from the obligation
to contribute to the USF. One-way VoIP servicamgete directly with other voice services
offered by providers that must contribute to thdFU®\ ccordingly, consistent with its
commitment to competitive neutrality, the Commissstould exercise its permissive authority
under section 254(d) to require that providersrad-way VoIP services contribute to the USF
with respect to such offering®Notice{ 58.

When the Commission extended USF contribution aliligs to interconnected VoIP
providers, it relied in part upon the principlecoimpetitive neutrality, which, according to the
Commission, “means that ‘universal service suppm@thanisms and rules neither unfairly
advantage nor disadvantage one provider over ana@he neither unfairly favor nor disfavor
one technology over another.Z006 Contribution Methodology Ord&r44 QuotingFirst
Universal Service Ordef 47). As the Commission reasoned at the tinveas appropriate to
require interconnected VoIP providers to contribtotéhe USF because: (i) they “attract

subscribers who previously relied on traditionééplone service” and, “like

(footnote cont’d.)
adopted by enterprises for their WANSs, as the maxstnt data from Nemertes Research
indicates that around 84% of companies are nowgudiALS for their WANS").
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telecommunications carriers, have built their besses, or a part of their businesses, on access
to the PSTN?; (ii) contribution obligations shouldt “shape decisions regarding the technology
that interconnected VolIP providers use to offeceaervices to customers or to create
opportunities for regulatory arbitrage”; (iii) suan approach “reduces the possibility that
carriers with universal service obligations willnepete directly with providers without such
obligations”; and (iv) “inclusion of such providess contributors to the support mechanisms
will broaden the funding base, lessening contrioutequirements on telecommunications
carriers or any particular class of telecommunazatiproviders ¥

The same reasoning applies with equal force toveaeVoIP providers. First, one-way
VoIP providers such as Skype attract subscribers praviously relied on traditional telephone
service and have built their business, at leapaim, on providing access to the PST¥NSecond,
allowing Skype and similar providers to escapediigation to contribute to the USF by virtue
of their offering a one-way — as opposed to a tv&yw VOoIP service creates opportunities for
regulatory arbitrage. Third, exempting one-way R/ providers that offer competing voice
services from making USF contributions unfairly gkres those providers that do contribute
(and, ultimately, their customer®).Finally, including Skype and similar providers as

contributors to the USF would broaden the fundiagebto the benefit of all consumers.

3 2006 Contribution Methodology Ordgffl 44-45see also First Universal Service Order

1 797 (finding that payphone aggregators shoulbeired to contribute to universal service
support mechanisms “because they directly compekemandatory contributors to universal
service”).

34 Seehttp://lwww.skype.com/intl/en-us/features/allfeatioall-phones-and-mobiles/ (“Call

mobiles or landlines, anywhere in the world, framtj2.3¢ per minute with Skype Credit or
even cheaper with a subscription”).

= Skype does publicly report some earned revenderay or may not contribute to the

fund on some portion of that revenue. Only regelndéls Skype been listed in the Commission’s
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Accordingly, the Commission should exercise itsygssive authority under section
254(d) and require one-way VolP providers to cdtie to the USF.

C. Voice Services Without End-User Revenues Should BRequired To
Contribute Based On Proxy.

Under the existing contribution system, a carriedstributions are based on its end-user
revenues. But the Commission correctly recogrizassome services, including some newer
VoIP services, increasingly are marketed as “fteesubscribers and often funded by advertising
and sources of revenue other than end-user chakgege 86. These services may be “free”
in the sense that interstate end-user subscribersod billed for the entire cost of the servicet b
there are still revenues and costs associatedtmaetie servicesld.

For example, Google offers its Google Voice serweeVolP product—free of charge to
end-users.SeeGoogle, Google Voice, http://www.google.com/goagiee/about.htmlisee also
Communications Daily, Wireless (March 22, 2011)afi8t Nextel will offer Google Voice on
all of its phones, while allowing customers to pbeir existing Sprint numbers . . . . Newer
Android phones will come preloaded with Google \&i§. By contrast, Magic Jack offers
“free” local and long distance calling utilizing Y®with a paid subscriptionSee
http://www.magicjack.com/plus-v05/.

“Free” VoIP services benefit from—and indeed depepdn—the same high-speed,
robust network infrastructure as traditional vasegvices and, therefore, should contribute to the
USF. Indeed, these services compete directly trattitional voice services that have associated

end-user revenues and already make USF contrilsutidlowing competing voice providers to

(footnote cont’d.)
online Form 499A database as a USF contributBeg
http://fjallfoss.fcc.gov/cgb/form499/499a.cfm (lassited June 24, 2012).
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escape USF contributions because they have nosardevenue to assess skews the market and
unfairly penalizes contributors forced to make apthese lost payments to the fund.

Under a revenue-based system, one way to captufecbi@ributions on VolIP services
that are free to the end-user—or substantiallyiditesd by revenue from sources other than
subscriber charges.g, advertising)—is a per-subscriber alternative mimin contributior?®
This minimum contribution amount — which any praidhat offers an assessable service would
be required to make — could be established by lzding the amount that contributors typically
pay into the USF on a per-subscriber basis and/mgplhis amount for each of the provider’'s
domestic customers. Whether this or some othenoagh is utilized, however, the Commission
must treat all providers of competing servicesshme — regardless of technology and
irrespective of whether the competitor's earnecnenes are associated with traditional end-user
subscriber charges or some other sou&ee Noticd 24.

D. The Commission Should Eliminate The LIRE.

The Commission should eliminate the LIRE, whicinsonsistent with the
Commission’s contribution reform goals. The exdopts inefficient because it can be
manipulated by providers seeking to “game” theaysby structuring their operations so as to
avoid USF contributions. The exemption also isaurtiecause it results in providers of
predominantly international services being treatiéigérently (and more favorably) than
predominantly domestic providers, which harms cames. And the exemption is inconsistent
with preserving the sustainability of the USF. oding providers with limited interstate

telecommunications revenues to avoid contributtthe USF or minimizing such contributions

3 See, e.g., Contributions to the Telecommunicatitelay Services Fun€€G Docket No.

11-47, Comments of Verizon (filed May 4, 2011) (oung methodology for the Commission to
require contributions to the TRS Fund by free nateficonnected VoIP services).

-31-



undermines the Commission’s effort to “stabilize tontribution base.Notice{ 25. Thus,
eliminating the LIRE would advance the Commissiayogals of creating a contribution system
that is more efficient, more fair, and more susthle than the current approackd. 1 23-25.
The Fifth CircuitsTOPUCdecision does not compel a different redliltn TOPUCthe
Fifth Circuit found that requiring providers to ‘icmibute more in universal service payments
than they will generate from interstate service’swagbitrary and capricious because the
Commission “offered no reasonable explanation ef tlus outcome ... satisfies the statute's
‘equitable and nondiscriminatory’ language.” 183d-at 434. However, as the Commission
has explained, the current LIRE is subject to madmgproviders “with a substantial, nde-
minimispresence in the domestic market,” which rely upenltIRE to avoid USF
contributions.Noticef 198. By virtue of allowing some domestic provgl® limit their USF
contributions to the detriment of their domestiongetitors, the LIRE exemption is inequitable
and discriminatory, contrary to the mandate ofisac254. A predominantly international
provider with ade minimisdomestic presence should instead be permittedaibitself of thede
minimisexemption as the Commission has proposed, whichlémeore than satisfy the Fifth
Circuit’s concerns.d. Accordingly, the Commission should eliminate th&®Elconsistent with

its goal to establish an efficient, fair, and sirgthle universal service systefh.

37 Texas Office of Pub. Util. Counsel v. FCIB3 F.3d 393 (5th Cir. 1999)TOPUC).

38 For the same reasons, the Commission also shees@mine the “international only”

exemption. Like the LIRE, the “international onlgkemption distorts competition and harms
consumersNoticef 197. Eliminating this exemption also would putest the Fifth Circuit’s
concern inTOPUCQ since doing so would result in providers withnpatrily international
telecommunications revenuas well agproviders with exclusively international
telecommunications revenues making USF contribstion
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E. The Commission Should Not Assess Text Messaging Reues.

The Commission asks whether text messaging sarsiveuld be assessed for USF
purposes, either as telecommunications revenupsrsuant to the Commission’s permissive
authority under section 254(dNoticef 24. Under either approach, the answer shoufddmé
Text messaging is an information service, not ec@inmunications service, and therefore is not
subject to mandatory universal service contributbhgations. Furthermore, the Commission
should not exercise its permissive authority teassontributions for text messaging service
because doing so would not be in the public interes

1. Text messaging is an information service.

The Act defines “information service” as “the affeg of a capability for generating,
acquiring, storing, transforming, retrieving, Wwihg, or making available Information via
telecommunications.” 47 U.S.C. § 153(20). Texssaging service fits this definition of
information service for two reasons. First, ituggs the “storing” and “retrieving” of
information, both when delivering messages betweéidual consumer handsets and when
allowing subscribers to retrieve information sushmaws, alerts, or reminders from a content
provider’s central information database. Seconidyblves “transforming” message content, by
adding identifying information and undertaking pettocol conversion to transmit a message to
other networks or the Internet. These charactesiare integral to the text messaging service
and place text messaging squarely within the “imi@tion service” category as defined under

Commission precedefit.

3 Services categorized as information services camadelecommunications services
because “information service’ and ‘telecommunioas service’ are mutually exclusive

categories.”Vonage Holdings Corporation v. FC@89 F.3d 1232, 1241 (D.C. Cir. 2007).
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Storage and Retrieval. The Commission consistently has cited computeedatorage
and retrieval as the classic hallmarks of an “infation service® Text messaging is
effectively a more mobile form of e-mail, and ligkemail, text messages are delivered over a
system that uses storage and retriévalvhen a subscriber sends a text message, this text
initially routed to a short messaging service ce(it@MSC”), where it is stored while the system
attempts to locate the intended recipient. The 6M8eds to find where the receiving handset is
physically located and therefore stores the message sending another message over the SS7
network to the Home Location Register (“HLR”), whitracks handsets. If the HLR cannot find
the customer (for example, if the phone is turnédoout of the service area), the HLR replies
to the SMSC and the message will be stored forikestg up to five days and then deleted if not
successfully delivered. While most messages dreeded quickly, every message is stored for
some period of time until the SMSC receives condition that the receiving handset is active
and ready to retrieve the message. Even afteralglimessages are stored on the server for up

to ten days, during which they may be retrievedoianposes such as law enforcement.

40 Amendment of Section 64.702 of the Commission&asRuld Regulations (Second

Computer Inquiry) 77 FCC 2d 384, 420 1 95 (1980 ¢mputer Il Ordet); see alsdNat'l

Cable & Telecomm. Ass ‘n v. Brand X Internet Set&5 S. Ct. 2697 (2005) (characterizing
“basic” service as involving “a communications p#tht enable[s] a user to transmit an
ordinary-language message to another point, witbamoputer processing or storage of the
information, other than the processing or storaggded to convert the message into electronic
form and then back into ordinary language for pagsoof transmitting it over the network”);
Federal-State Joint Board on Universal SeryiC&€ Docket No. 96-45, Report to Congress, 13
FCC Rcd 11501, 11538-39 78 (1998t€vens Repoyt

4 E-mail and text messaging are practically indggishable to the user. Indeed, on some

mobile devices, e-mail and text messages are geglia the same “mailbox” screen. While text
messaging and e-mail may have originated as dis@mwices, they have become increasingly
intertwined as both technologies have evolveds ow possible to send e-mail to mobile
devices that are not e-mail-capable, and thoseils-ara received as text messages. By the
same token, it is possible for mobile customersetad text messages to Internet email addresses
in the same way they send text messages to othaitensers, and the message is received as e-
mail. Thus, the two services have become effelgtivenjoined.
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Messages also can be stored indefinitely on a meste handset, and the customer can edit the
message, forward it to others, reply by text, arexeply by voice by clicking the associated
phone number on the messége.

Text messaging services also allow subscribehetaeve” data in another sense, by
guerying certain electronic databases. When usé#ug way, the subscriber sends a text
message to retrieve information that has beenqaéeld into a central database, such as
automatic alerts, sports scores, weather updatdpther information. Ifalking Yellow Pages
the Commission found that a similar service invodyicustomer interaction with stored
information” should be classified as enhanced ratien basic service, and therefore not subject
to Title Il common carrier regulation, even thoupgk Talking Yellow Pages provider was a
common carrier for other basic servi¢@sBecause text messaging similarly allows substsibe
to retrieve or make available information via teleenunications, it is properly classified as an

information service.

42 The storage and retrieval associated with texdsaging distinguishes the service from

basic telecommunications service, such as voidaasimile transmission. When a sender
initiates a telephone call or fax transmission,4@eding device transmits only signaling
information to confirm that a circuit may be openedhe recipient. Once the circuit is opened,
the sender’s content is then transmitted from sedidectly to recipient. In contrast, a text
message is always stored for at least a shortgefibme — and sometimes for hours or even
days — before it is transmitted to its ultimatetotegion, and subscribers rely upon this storage
capability when out of range, traveling by airplaoeotherwise unavailable to receive the
message. Even when the receiving handset is antiv@isers can communicate in “close-to-
real-time,” the essential service is “store-andsand, and hence asynchronous” because “one
can send a message to another person ... withgutegad for the other person to be available to
receive it at that time.'Schools and Libraries Universal Service Support haism,CC

Docket No. 02-6, Report and Order and Further aticProposed Rulemaking, 25 FCC Rcd
6562, 6571 1 17 (2009)Z010 ESL Ordé).

a3 Northwestern Bell Telephone Company Petition focl®®=tory Ruling Memorandum

Opinion and Order, 2 FCC Rcd 5986, 5988 1 19-28{L(“Talking Yellow Pagés (citing 47
C.F.R. § 64.702)acated as mop¥7 FCC Rcd 5644 (1992).
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Protocol Conversion. The Commission repeatedly has held that serunedving” net
protocol conversion “are” enhanced servicEsDescribing it<Computer Inquinframework,
the Commission has explained that “generally, ses/that result in a protocol conversion are
enhanced services, while services that result inetgrotocol conversion to the end user are
basic services? Since 1996, the Commission has made clear thtse involving net
protocol conversion also constitute “informatiomvsees” under the Act, because such
conversion involves the “transforming” of informeanti*®

The transmission of text messages often involetprotocol conversion. The
Commission has defined “protocol conversion” teerdd “the specific form of protocol
processing that is necessary to permit communitati@tween disparate terminals or

networks.*’ Different wireless carriers use different textaseging protocols. For this reason,

44 See, e.g., Computer Il Ordéf7 FCC 2d at 421-22 | 9%ee also general§7 C.F.R. §
64.702 (noting that enhanced services “employ cdergarocessing applications that act on the
format, content, code, protocol or similar aspetthe subscriber’s transmitted information;
provide the subscriber additional, different, atrectured information; or involve subscriber
interaction with stored information”).

4 Petition for Declaratory Ruling that AT&T’s Phone-Phone IP Telephony Services Are

Exempt from Access Charg&¥C Docket No. 02-361, Order, 19 FCC Rcd 745793
(2004).

46 See Implementation of the Non-Accounting Safeguar8ections 271 and 272 of the

Communications Act of 1934, as amende@ Docket No. 96-149, First Report and Order and
Further Notice of Proposed Rulemaking, 11 FCC Rk@D8, 21955-56 T 102 (1996 N6n-
Accounting Safeguards Ordg concluding that “the differently-worded defimmns of
‘information services’ and ‘enhanced servicesshould be interpreted to extend to the same
functions”);id. at 21956-57 11 104-105 (finding that protocolgessing services that had
gualified as “enhanced” under t@@mputer Inquirfframework should be treated as
“information services” under the 1996 Act framewpi&tevens Repqrt3 FCC Rcd at 11543-
44 1 88;id. at 11527 1 51 (noting that “services employingt@col processing were treated as
information services under the MFJ").

47 The Commission first enunciated this definitiartie 1999 rame Relay Order. See

Independent Data Communications Manufacturers As$st) Memorandum Opinion and
Order, 10 FCC Rcd 13717, 13717-18 n.5 (1995). Gtmmission has since employed that
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when wireless carriers first deployed text mesgagapabilities, customers could send messages
only to other customers of the same carrier. Latmriers and third-party vendors developed
techniques to convert messages among the dispgarat@essaging protocols.

For example, Verizon Wireless may truncate arrcatgier text message if it arrives in 7
-bit rather than 8-bit coding, and also must pregethrough a message aggregator to adjust for
different formats used by different wireless operafsuch as the use of foreign language
accents or other special characters). When sendiogreceiving from the Internet, Verizon
Wireless must translate the message between theBREMhternet email protocol and a format
or protocol used for text message transmission wiretess networks. As a result, a text
message originating from or sent to a non-Verizareldss destination could look very different
between sending and receipt. These various chamgeganslations constitute net protocol
conversion under Commission precedent.

Even for text messages that stay within the Veritreless network, the company
changes the form or content of messages betweemgesnd delivery. For example, Verizon
Wireless adds headers, callback numbers, dategitaadinformation to the message the sender
typed before delivering it to the receiving hand#fethe sender is listed with a nickname in the
recipient’s address book, the system will autonadliiaisplay that nickname as well. As a

result, even text messages within the same wireletsgork nonetheless experience a “change in

(footnote cont’d.)

definition in several order§ee, e.g. , Non-Accounting Safeguards Qrile=CC Rcd at 21955
n.229;Implementation of the Telecommunications Act o61%@lecommunications Carriers’
Use of Customer Proprietary Network Information d@dither Customer Information;
Implementation of the Non-Accounting Safeguardeations 271 and 272 of the
Communications Act of 1934, As Amende@ Docket No. 96-115, CC Docket No. 96-149,
Order on Reconsideration and Petitions for Forbreamal4 FCC Rcd 14409, 14435 n.134
(1999).
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the form or content of the information as sent sraived,” again meaning a text messaging
service is an information service under the Act.

2. The Commission should not assess text messagingesues pursuant
to its section 254(d) permissive authority.

Section 254(d) provides that the Commission mawvired[a]ny other provider of
interstate telecommunications . . . to contribotéhe preservation and advancement of universal
service if the public interest so requires.” 47 \C.8 254(d). It would not be in the public
interest to subject text messaging to universalisercontribution requirements.

Wireless services already are subject to excesaxes and fees, with wireless taxes
currently double or triple the rate of taxes impbsa other goods and servi¢&sAccording to
recent studies, the current taxes and fees onessedervices account for over 16 percent of an
average wireless consumer's monthly bill, and eveeed 20 percent in some stafest would
be contrary to the public interest and detrimetatalonsumers to burden texting services with
even more taxes and fees.

Moreover, subjecting texting services to USF abotron requirements would be
contrary to Commission precedent regarding its p=ive authority under section 254(d).
Specifically, in theFirst Universal Service Ordethe Commission exercised its permissive
authority to establish universal service contribntiequirements for private network operators
that lease excess capacity on a hon-common caasss. Id.  786. The Commission explained
that these private network operators, which arecaotmon carriers, should be required to

contribute to the USF because they compete agaiesbmmunications carriers in the provision

8 Scott MackeyA Growing Burden: Taxes and Fees on Wireless Sefax Analyst —

State Tax Notes, 476-78 (Feb. 14, 2011).
49 Id. at 475.
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of interstate telecommunicationkd. Likewise, the Commission exercised its permissive
authority to require entities that provide intetstielecommunications to end-users for a fee and
payphone aggregators to contribute to universaiserid. Y 794-797see alsat7 C.F.R. §
54.706. The Commission concluded that these peosjdike telecommunications carriers,
“have built their businesses or part of their basses on access to the PSTN, provide
telecommunications in competition with common easj and their non-common carrier status
results solely from the manner in which they havesen to structure their operationsd.

796.

Most recently, the Commission required intercomee®/olP providers to contribute to
the USF pursuant to its permissive authority ursgetion 254(d). The Commission found that
interconnected VolIP service is increasingly useapbace traditional telephone service and that
interconnected VoIP providers have built their bess, at least in part, on access to the PSTN;
thus, according to the Commission, it was inappab@rto exclude interconnected VoIP service
from universal service contribution requiremer2806 Contribution Methodology Ord&r44;
see id.f 41 (noting that “interconnected VoIP providersymaly on their own facilities or
provide access to the PSTN through others”).

In contrast to other providers that the Commissias found should contribute to the
USF as a matter of public interest, text messagangices neither replace traditional telephone
service nor provide access to the PSTN as paheaf business. Verizon Wireless offers text
messaging as a compliment to its voice service taxtthg messaging does not provide, and is

not offered as a means to, access the PSTN.

>0 Cf. Federal-State Joint Board on Universal Servisecess Charge Reform, Price Cap

Performance Review for Local Exchange Carriers,nbgort Rate Structure and Pricing, End
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Requiring text messaging services to contributeniwersal service also would be
inconsistent with the Commission’s “fairness” gadlen other communications alternatives that
customers may use instead are not subject to #&sicontribution requirement. Text messaging
bears significant similarity to email, instant magsag (“IM”), or social networking on Facebook
or Twitter. In fact, recent data show that Intérbased applications already are beginning to
erode wireless providers’ text messaging reveftidmposing a contribution obligation on text
messaging, but not on “similar or substitutable’ssaging services, “would create unintended
market distortions.”Notice  24. Before the Commission could determine tévettmessaging
should be subject to contribution obligations, dul have to explain why the public interest
would be served by singling text messaging outh burden, while other, virtually identical
communications choices are not subject to the sagqerement.

Accordingly, the Commission should decline to asg@oviders of text messaging
services either as telecommunications revenuesarsupnt to its permissive authority under

section 254(d).

(footnote cont’d.)

User Common Line ChargEpurth Order on Reconsideration in CC Docket Niv49, Report

and Order in CC Docket Nos. 96-45, 96-262, 94-1293, 95-72, 13 FCC Rcd 5318, 283
(1997) (finding that it would not be in the pubiiterest to require broadcasters to contribute to
the USF when they do not compete in any meanivgéyl with common carriersgee also
Federal-State Joint Board on Universal Service,esscCharge Reform, Price Cap Performance
Review for Local Exchange Carriers, Transport Ratieicture and Pricing, End User Common
Line ChargeFourth Order on Reconsideration, CC Docket NosA®@@6-262, 94-1, 91-213,
95-72, Errata, DA 98-158 (rel. Jan. 29, 1998) (Gtarg that the exemption for broadcasters of
video programming extends to all broadcasters).

o1 “Carriers Sweat as Texting Cools Off: New Messgghpps from Apple, Others May

Hit Fees,”Wall Street JournalJune 9, 2011 (available at http://tinyurl.com/i@area );
Marguerite Reardon, “New Comcast Services Thre@tarless Text and Data Revenue”,
CNET, May 12, 2012 (available at http://news.cnet.cd@8481035_3-57439667-94/new-
comcast-services-threaten-wireless-text-and-datanree/).
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F. The Commission Should Conduct A Comprehensive Studgefore Deciding
Whether To Assess Broadband Revenues.

Some parties urge the Commission to assess USHhedidns on broadband revenues.
Noticef 65. Doing so would indeed expand the size otdmribution base and reduce the
contribution factor.ld.  69-72. However, this proposal would mark a gigaint departure
from the current system and raises significantasgbat the Commission should carefully study
before deciding whether to extend USF assessmebt®adband revenue.

At the outset, imposing USF contribution requiretseasm broadband would run counter
to many of the Commission’s policy goals, includspgcifically its goals of achieving increased
broadband adoption and promoting broadband deploytheExtending the universal service
contribution obligation to include broadband seegievould increase the contribution burden for
households with both voice and broadband senddthough broadband adoption is influenced
by several factors other than price, the diffeanii contribution burden between voice-only and
voice/broadband households may affect adoptioromeshousehold® Accordingly, the
Commission first should understand fully the consegres for customer purchasing decisions if

USF contributions were to be imposed on broadbandces.

52 See Federal Communications Commission, Connectiganefrhe National Broadband

Plan, at xi (“Like electricity a century ago, broadbasdhe foundation for economic growth, job
creation, global competitiveness and a better waijed) (“National Broadband Plan”)id. at 10
(establishing as a goal of the National Broadbdad Ehat “every American should have
affordable access to robust broadband servic®.. . .

>3 National Broadband Plan at 171 (noting that “s@®@gercent of non-adopters cite a

financial reason as the main reason they do nat besadband service at home”gePew
Internet and American Life Project, Digital Differees at 6-7 (April 12, 2012) (noting that
approximately 21 percent of respondents mentiocepelated reasons for their not using the
Internet) (available at
http://www.pewinternet.org/~/media//Files/Reportd/20PIP_Digital_differences_041312.pdf).
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If the Commission were to decide to impose a cbuation obligation on broadband
services, there are many complications that ther@igsion would have to resolve. For
example, it would have to define precisely the meto which the contribution obligation
applies. And that is no easy task. In defininglbhoadband service that is subject to
assessment, the Commission must ensure that itesdteethe fairness principle articulated in
theNoticeand not place some providers at a competitiveddisatage by assessing one category
of broadband services, without assessing compséngces by other providers. Such line-
drawing is complicated given the many differentdafioand platformse(g.,DSL, cable modem,
4G wireless, satellite) and business models imtaketplace.

Moreover, the Commission would have to ensureithes clearly articulated the line
between assessable broadband service and nonaddeessvices and applications that use
broadband service. In drawing this line, the Cossioin should again ensure that it is consistent
with the fairness principle. A provider of broadiaservice should not be assessed on revenues
from such applications or servicesd.,video downloads or the thousands of free-standing
specialized applications now available) that “rader” a broadband service if a competing
provider of such applications and services is seeased. And, the Commission should
articulate as clearly as possible the revenuesatigdboth included in and excluded from the
definition of broadband Internet access service.dficult as it is for contributors under the
current system to draw the line between “telecompaiions service” revenue and “information
service” revenue, that line-drawing is at leasbinfed by many years of Commission precedent.
If the Commission adds broadband service reventigetoontribution base, contributors would

now be faced with the difficult tasks of interpregia new definition and drawing a line between

-42-



the “broadband Internet access service” definethbyCommission and the applications and
services that rely on broadband.

If the Commission ultimately decides to assess t@fributions based on broadband
revenues, broadband should be treated as 100 pertastate for contribution purposes.
Consistent with Commission decisions finding thataolband Internet access services are
inherently interstate, even though they may coraaiintrastate componetitthe Commission
should not attempt to apportion broadband revebatseen intrastate and interstate
jurisdictions. Doing otherwise would only add cdaxity and cost to the administration of the
contribution system, which would be inconsisterttvthe Commission’s overarching goals in
this proceeding.

G. The Commission Should Not Adopt A “Total RevenuesApproach.

In theNotice the Commission seeks comment on a proposal bgtite Members of the
Joint Board to assess all revenues reported byibaotdrs on line 418 of the Form 498lotice
at 1 69. The Commission cannot adopt this propoBaé revenues reported by contributors on
line 418 include revenues from equipment salesfiermd a wide array of services that directly
compete with services provided by entities thahdbfile a Form 499. For example, line 418

revenues might include revenues from video seryiweb hosting, cloud services, and IT

>4 See, e.g., GTE Telephone Operating Cos., GTOCfNwoif1, GTOC Transmittal No
1148, Memorandum Opinion and Order, 13 FCC Rcd @296.6 (1998);econ. deniedl7 FCC
Rcd 27409 (1999)nquiry Concerning High-Speed Access to the Inte@eer Cable and Other
Facilities; Internet Over Cable Declaratory Rulingppropriate Regulatory Treatment for
Broadband Access to the Internet Over Cable FaegiDeclaratory Ruling and Notice of
Proposed Rulemaking, 17 FCC Rcd 4798, 1 59 (20@kle Modem Broadband Ordgr

aff'd, NCTA v. Brand X545 U.S. 967 (2005/ppropriate Regulatory Treatment for Broadband
Access to the Internet Over Wireless Netwddeclaratory Ruling, 22 FCC Rcd 5901, 28
(2007) United Power Line Council's Petition for Declaoay Ruling Regarding the
Classification of Broadband over Power Line IntdrAecess Service as an Information Service
Memorandum Opinion and Order, 21 FCC Rcd 13281, (2006).
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solutions — all of which compete with services pded by entities that do not file a Form 499.
The Commission should not place Form 499 filers edmpetitive disadvantage by assessing
them for all services they provide, when they nuashpete with other companies that do not
have to pay any assessment at all. Assessing #99rfilers on such revenues would treat
“similar or substitutable services differently” atidis “create unintended market distortions.”
Noticeat | 24.

Take just one example (among many): Verizon isetuly developing a suite of digital
health care products as part of Verizon’s “Conrge¢tealth Care Solutions,” a newly formed
organization that provides tailored IT solutionstlee health care industry. This Verizon
organization is working on widespread adoptionlet®onic medical records that could reduce
medical costs by as much as $165 billion a yeawutin efficiencies and improved health
outcomes. The same group is also currently deusgopioducts to overcome chronic disease
management roadblocks, using our 4G LTE networlgrgghones, tablets and advanced video
technology. These products will enable virtual-distance visits between patients and health
care providers who will have access to essentisdmiadata. In the healthcare industry
Verizon’s competitors are not other traditionakt@immunications carriers and FCC Form 499
filers. They are manufacturers, specialized safyweesearch and development, and other high-
tech companies. Requiring Verizon (but not our petitors) to contribute on its “total
revenues” — including revenues from these non4iadil communications segments — would
hamper Verizon’s ability to compete in the healihecsolutions marketplace, depriving patients

of cutting-edge, lifesaving services.

55 SeeVerizon, About, Innovative Solutions, Health C&alutions,

http://about.verizon.com/index.php/about/innovaatutions/health-care-solutions.
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The same is true for any number of other, non-teteaunications servicese-g, over
the top video services and home security solutiotigt may be offered by Form 499 filers.
Requiring some providers but not their competitorsontribute to the USF on these services
will force contributing providers to pass througldaional contributions to their customers or to
slash margins — either of which would clearly (antdstantially) impact their ability to innovate
in new and important market segments. Any asse#sonmesuch services offered by providers
simply because they are carriers or provide telesomcations is unfair and would skew the
marketplace to the detriment of consumers.

H. The Commission Should Not Assess Intrastate Reversie

The Commission should refrain from seeking to exigidwe contribution base through
assessment of intrastate revenue. Many stateslglessess intrastate revenues as part of state
universal service fund programs. In some casessttite contribution factor on intrastate
revenue is substantid. If the Commission were to assess these reversuesly it essentially
would be double taxing intrastate revenues, whiohld/only increase the existing contribution
burdens and lead to further competitive distortioAscordingly, the Commission should not
resort to assessing intrastate revenue.

V. THE COMMISSION SHOULD CAREFULLY CONSIDER OTHER
CONTRIBUTION SYSTEMS DISCUSSED IN THE NOTICE.

While much of théNoticefocuses on reforming the existing revenue-basattribaition
approach, th&loticealso raises the possibility of adopting alterratentribution approaches —

including basing contributions of telephone numhmrsonnections. There are potential benefits

% See, e.gNebraska Universal Service Surcharge — 6.95 pefagailable at

http://www.psc.state.ne.us/home/NPSC/communicatemin.html);New Mexico Universal
Service Charge — 3.3 percent (available at www.grsfate.nm.us/consumer-
relations/docs/phone-surcharges.pdf).
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to both of these alternatives, which the Commissioould consider carefully before continuing
with the current revenue-based approach. Andpofse, in the event it adopts a numbers- or
connections-based contribution methodology, the @@msion must establish an implementation
schedule that gives contributors sufficient timenodify their internal systems and establish
new procedures necessary to change from the cugesnues-based approach.

A. A Telephone Numbers-Based Contribution System Has &hy Positive
Attributes.

A contribution mechanism based on in-use workigpigone numbers has many
potential benefits, which is the reason why Verihas supported this approach in the past.
Specifically, a properly structured, numbers-based¢hanism would treat all providers of
competing services on the same basis, thereby pirogrthe Commission’s objectives for an
equitable, rational system. A proper numbers-basechanism also has the potential to be more
efficient, since it would avoid the need for ararir allocations of revenues, as well as the
resulting inequities, uncertainties, and disputégtther, an appropriate numbers-based
mechanism can provide a stable foundation for dmgribution mechanism, given the continued
growth and demand for telephone numbe&se Noticé 310, Chart 7.

However, perceived shortcomings with this appraadghe past generally have led to
“hybrid” proposals that offset many potential betsedf a numbers-based contribution system.
For example, contributors and the public wouldb®ivell served by “hybrid” proposals that

would require USF assessments based on some cdmmbinhnumbers and some other

57 See, e.gComments of Verizon and Verizon Wirelebsgh-Cost Universal Service

Support WC Docket No. 05-337, at 32-40 (filed Nov. 26, 2p@Bomments of Verizon and
Verizon WirelessHigh-Cost Universal Service SuppoC Docket No. 05-337, at 4-7.
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methodologyi(e., connections or revenue®).This hybrid approach would require that
contributors devote considerable resources to kstativo different assessment methods instead
of one, which would harm consumers and provideke ddy increasing administrative and
compliance costs. The benefits of a numbers-besetlibution system would be diminished if
not lost altogether if the Commission were to fallsuch a hybrid approach.

B. A Connections-Based Contribution System Is Problemi.

A connections-based approach, like a numbers-bgg@wach, avoids the need for
difficult line-drawing between assessable and nesesasable revenues. As the Commission
notes, it first proposed adopting such an approacte than a decade aghoticef 221.

However, during the intervening years, no partytheen able to offer a workable solution to
overcome two fundamental challenges facing a cdrorezbased contribution mechanism: (1)
the definition of the connection; and (2) the eksaiment of fair and stable connection tiers.

Although theNoticesuggests several options for defining a “connegtieach proposal
has its shortcomingsSee Noticd 232-237. For example, a facilities-based d#dimiraises
inherent implementation challenges “to the extbat the assessment varies based on the speed
of the facility, in circumstances where the physamnection provides variable speed on
demand.”Id. §231. Likewise, a service-based definition woulguiee the Commission and the
industry to sort through a myriad of offerings mattempt to determine which are and which are

not assessable for universal service purposess tabk becomes even more overwhelming as

>8 See, e.g., High Cost Universal Service Suppgartier on Remand and Report and Order

and Further Notice of Proposed Rulemaking, 24 FCG 6475, 6536 (2008) (App. A, 1 92),
(App. C, 1 88) (proposing to assess consumers lmsactumbers-based methodology and
business customers based on a connections-baskdduolkegy).
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services are bundled or — as in the case of emditext messaging — become almost
indistinguishable.

Second, even assuming a connection could be defiiitegrecision (which is doubtful),
most connections-based contribution methodologiegeemised upon speed or capacity tiers
upon which the contributions would actually be lshddoticef 249. However, the
establishment of these tiers is inherently arbytrand there has been no industry consensus on a
tier design that is fair both to providers and eoners. Furthermore, any tiers that are
established would become obsolete almost immegiatethe speed of connections continues to
increase. Establishing a contribution methodolibgy consistently must be updated is
inefficient and would create unnecessary adminiggaosts that the Commission’s reform
efforts are intended to eliminate.

Furthermore, the task of designing a workable cotioles-based methodology has only
become more complicated as communications techndlag evolved. While ten years ago,
most connections were ordinary voice grade conmestor fell into a small number of higher-
bandwidth wireline categories with relatively unifopricing, today’s wireless and wireline
networks support a broad range of services. Famgie, two wireless connections might have
the same bandwidth but one might be used for aremenue, low-usage telematics or machine-
to-machine service while the other is used forgh&i-usage, higher-revenue service. To design
a viable connections-based system, the Commisstuidahave to ensure that the per-
connection assessment is fair for the range oisEsthat might use a particular type of
connection and does not distort the market for tewenue applications such as some telematics

and machine-to-machine services.

-48-



VI. THE COMMISSION SHOULD NOT MODIFY ITS CONTRIBUTION
RECOVERY RULES.

No need exists to modify the Commission’s rulesardong the recovery of universal
service contributions from customers, andfloticedoes not offer any problem that the
proposed rules would solvéNotice|{ 390-397. The Commission’s current rules stke
appropriate balance between protecting consumdrige wot overburdening carriers.
Unfortunately, the same cannot be said about teenaltive proposals in théotice.

Rules mandating detailed billing disclosures altbetUSF charge are contrary to what
consumers tell Verizon they want — namely, conarsg straightforward bills. In focus groups
conducted by Verizon, consumers repeatedly emph#seir desire for a simple, easy to read,
and short bill. Consumers in these focus groppsifically complained that billing information
about taxes, fees, and other charges was too lmhghaluded too much detail, and Verizon
responded to this input by making this section®bills more consumer friendly.

Verizon has no reason to believe that details ckggrthe USF contribution factor
(which is publicly available information posted e FCC’s website) or the calculations
underlying the USF fee on the bill would be of amgrest or use to a customer, even if
decipherable. Such granularity is not provideddioy other taxes and fees the customer is billed
each month, and it is hard to understand why custenvould want or need such details about
their USF charges. Indeed, rather than provideigrity,” a rule requiring providers to identify
the portion of the bill subject to USF assessmenild likely cause considerable customer

confusion®®

%9 In recently declining to require carriers to sapaly identify services comprising a

bundle that were provided by carriers versus nanesg, the Commission reasoned that doing
so “likely would be extremely confusing to consusmye&nd make it difficult for them to verify
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Furthermore, requiring carriers to disclose mafermation on their bills about the USF
line item — including identifying the portions dfd bill subject to USF and reflecting the
applicable USF contribution factor — would be anremously complex undertaking. For
example, for each of its customers, a carrier whale to distinguish every charge (or portion
thereof) on every customer’s bill that is subjectSF assessment from those charges that are
not. For bundled services, each individual sertiat comprises the bundle would have to be
separately identified, as well as the amounts braké for those services for which USF charges
were assessed. In addition to service chargesersawould have to separately examine such
charges as: (1) subscriber line charges; (2) AcBesovery Charges; (3) one-time charges,
such as installation and service charges; (4) gecaad usage fees; (5) late fees; and (6) non-
primary line charges. The types and amounts cetlobarges vary from jurisdiction to
jurisdiction and from billing cycle to billing cyel and each would have to be explained in
sufficient detail on the bill so that the custoreuld verify the USF charge.

While implementing the proposed rule for residantustomers would be bad enough, it
would be even worse (if not impossible as a prattgatter) for enterprise customers. It is not
unusual for enterprise customers to have hundresisreices and lines, which can change
monthly. For enterprise customers purchasing apaccess circuits subject to the 10 percent
interstate jurisdiction rule, the affected circuitsuld have to be identified on the bill and an

explanation of this rule included on the bill adlwEhe different service permutations that

(footnote cont’d.)

whether they are being billed the correct pricéhdy were billed for a bundle as if they were
buying each service ala carteEmpowering Consumers to Prevent and Detect Bifiomg
Unauthorized Charges (“Crammifig CG Docket No. 11-116, FCC 12-42 (rel. April 2Q12).
The same would be true if carriers were requiredeatify separately on the bill those
assessable services comprising a bundle so thaincerss could “determine whether they are
being properly charged a USF pass-through charyetice{ 390.
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would have to be addressed in an enterprise cus®hik could be voluminous and would only
add to the length and complexity of such bills, ethalready often exceed 100 pages.

For wireless carriers, an additional level of ctempgy would be involved. For example,
wireless carriers that jurisdictionalize trafficdea on traffic studies (which are proprietary)
presumably would have to explain on the bill how ttaffic study relates to the individual
charges on the customer’s bill for which the US§easment applies. Likewise, to the extent a
wireless carrier relies upon the jurisdictionaleshérbor, it apparently would have to explain
what the safe harbor is and how it affects the Ois#tge on the customer’s bill.

The burden on carriers and their billing systemsrplement such a rule would be
daunting. Carriers already are subject to numestate and federal disclosure requirements,
which are reflected in unique billing messages,dxplanations, and bill inserts that vary from
jurisdiction to jurisdiction and from billing cycl® billing cycle. These disclosures would have
to be expanded to include additional informatiogareling the USF charge and how it was
calculated, which would require significant res@as¢o implement.

Even if it were feasible for a carrier to implerhére proposed rule changes from a
logistical standpoint, customers would likely beafesed by the information the proposed rule
would require carriers to provide. The end restili requirement that carriers publish a separate
line item identifying each charge used in calcualgtihe USF line item would only add pages and
pages to every bill that customers are unlikelgver read®

The Commission also should reject proposals to @u@nithat carriers include the

universal service contribution in “the advertise@’ of a service or otherwise disclose at the

60 It also would run counter to initiatives by carsigincluding Verizon, to reduce

environmental impacts by developing sustainabléness solutionsSee, e.g.,
http://responsibility.verizon.com/sustainability/.
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point of sale “the amount of the quoted rate oeptssessable units that would be subject to
assessment.Notice{ 391-392. As a threshold matter, there is aeae to treat USF

differently from a disclosure standpoint than thaltitude of other taxes and fees that consumers
must pay when buying communications services -atheunts of which are not included in the
advertised price. In addition, because advertisamgpaigns and promotional materials are
prepared well in advance of launch and may be ust#te market for extended periods of time,
requiring that the advertised price of a serviatude the universal service contribution would
require that providers modify their campaigns aradenals at least each quarter to incorporate
the new quarterly contribution factor. The costomplying with these requirements would be
astronomical — costs ultimately borne by custonretke form of higher prices.

Finally, the Commission should decline any invigatto prohibit providers from
“represent[ing] any line item on end-user custobills as a federal universal service fee.”
Notice 394. This proposal is inconsistent with theppge of the Commission’s Truth-in-
Billing rules and cannot be reconciled with the @aission’s desire to “promote transparency.”
Id. 7 389.

Furthermore, this proposal violates the First Ammeadt. In fact, the United States Court
of Appeals for the Sixth Circuit struck down ongtiAmendment grounds a state law that
imposed a new tax on the gross revenues of telecomeations providers but prohibited
providers from “separately stat[ing] the tax on tile”®* According to the court, the prohibition

constituted content-based regulation of speechdidatot advance any legitimate governmental

61 BellSouth Telecommunications, Inc. v. Farfid2 F.3d 499 (6th Cir. 2008).
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interest?? The same would be true for any restriction omaider’s ability to identify the USF
charge accurately and truthfully as a separateitéme on a customer’s bill.

VII.  CONCLUSION

For the foregoing reasons, the Commission shoditdmethe USF contribution system
consistent with Verizon’s proposals in this progagd
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62 Id. at 506-510.
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